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Wibren van der Burg, Utrecht

Equality versus Religious Freedom*
I. Introduction

The current rise of religious fundamentalism fosters a renewed attention to the
relationship between Church and State, or, to formúlate it more broadly, between

religion and the state. One question arises as to how traditional démocratie values
may be upheld and defended when fundamentalist groups acquire a strong political

position or even take over state power, like in Israel and Pakistan. Of more
practical importance to European societies is the attitude of the state towards

fundamentalistic minorities whose values are in direct contradiction with démoc

ratie values. A clear example is the Salman Rushdie affair. The theoretical
question raised in this context is: in what respects are we obliged to tolérate the

intolerant?

This question, however, is not only relevant with respect to fundamentalist
religious views. One of the foundations of modem democracy is that every citizen

should be regarded as an equal. As a conséquence, the citizen has a right to be
protected against discrimination, a right that may be found in many modem

constitutions and international treaties. However, discrimination seems to be

widespread among religious groups, which might invoke the freedom of religion
to counteract state intervention in their discriminatory behaviour. Discrimination
on grounds of race has been defended with biblical arguments in South Africa and
in the southern parts of the United States. The exclusion of women from priesthood

is central to the Roman Catholic Church and many other churches and religions.
Even more widespread among churches and religious organisations is unequal
treatment of homosexual men and lesbian women and of non-married couples.
Is this unequal treatment to be regarded as discrimination, and if so, should the
state tolérate it because of religious freedoms? This has been the subject of a most

lively debate in the Netherlands since 1981. In that year the Dutch govemment
drafted a first proposai for a law against discrimination of persons upon the basis
of sex, marital status, and homosexuality.1 This proposai met fierce opposition by

An earlier draft of this paper was presented at the Centre for Bioethics and Health Law,
Utrecht, and at the Conference of the Societas Ethica on fundamentalism in Walberberg in
August 1990.1 would like to thank everyone that participated in the critical and stimulating

discussions. A special debt of gratitude is owed to Robert Heeger, Alfons Fermin, Teresa
Takken, Anton Vedder and Theo van Willigenburg for their helpful comments.
On the history of the debate: Marianne Hoogma (1988) The Netherlands: a fifteen year fight for
equal rights, in: The Second ILGA PinkBook; A Global View ofLesbian and Gay Liberation and
Oppression, (Utrecht: Utrecht Series on Gay and Lesbian Studies nr. 12.), pp. 129ff.
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II. The State and Homosexuality

As a normative starting-point I will, with Ronald

the basis of our political convictions is the fu
must treat its Citizens with equal concern and
that, for this principie to function as the fou

given a liberal interprétation. In a liberal interpr

Citizens have to be treated as they themselves

good or truly wise person would wish to be treat
must be neutral as to a citizen's conception of th
the füll freedom of religion and other rights th
of democracy, we need this liberal interprétation

This narrow neutrality thesis should not be
of political morality, but only as an interstiti

other principies.8 The implication of these other
State does not equally benefit persons with diffé

The duty to prevent harm to its Citizens will

thieves. The provision of public goods often will

others. The neutrality thesis does not imply
should never produce public goods. It merely

produce or foster those public goods which can o

controversial (elements of) conceptions of the

We must be careful, therefore, to distinguish
must be neutral and in what respects it must no

extend to all moral or religious positions. A d
neutral towards human sacrifices, ñor need it
moral positions. At the basis of democracy i
principie of treatment with equal concern an
position implies that government cannot be n
other Citizens as less than equal.
Secondly, government need not be neutral to
versies, even if these have implications for mo

6 Ronald Dworkin (1978), Taking Rights Seriously (Ca
7 Ronald Dworkin (1985), A Matter of Principie (Cam

8 This interprétation makes the neutrality thesis largely
(1986), The Morality of Freedom (Oxford: Clarendon).
cannot be a doctrine of everything goes. (Philip Selzn
California Law Review vol 77, no. 3, p.511). However
the need for restriction of the alternative conceptions o
equal in moral worth or at least morally permissible. If
an interstitial principie that may conflict with other
tolerance.

9 Thus the liberal legislator should not bracket sub
suggests in his caricature of liberalism. (Michael J
Liberal Toleration: Abortion and Homosexuality, Cal

521 ff.) The ideal of liberal democracy presumes a sub
brackets conceptions of the good life for an individu

policies and laws.

This content downloaded from
145.5.176.14 on Mon, 07 Feb 2022 10:40:24 UTC
All use subject to https://about.jstor.org/terms

214

Wibren

van

der

it be completely
ment should not
year

oíd

would

niece

be

is

and

government

as

good

buy

did

urg

neutral towar
be irrational. I

irrational

conviction

B

an

for

the

not

artist

the

gov

paintings

base

its

p

strengest support among the Com
the search for a perpetuum mobi

world was created in six days s
This non-neutrality towards s
of sexuality. In modem psychol
quite decisively settled at a very

must

accept

homosexual
financial

as

the

basis

orientation

support

for

of

by

it

psyc

attempts

to

Moreover, as homosexual orient
safeguard teenagers from 'sexua
there is no valid ground for th
limits for legal homosexual con
However, an appeal to rational
homosexuality. The homosexua
Citizens

cannot

must

be

simply

taken

for

deduce

grant

that

gov

such. A further argument is need
This argument is found in the c
must be seen as one of the most
is one of the most central aspects
it must be included in the right

One can find an analogy here
The right to freely exercise on
originating in liberty of consc

10

Cf.

the

extensive

discussion

of

Relations with Minors, Particularly
Hague: Council of Health). For a discu
xuality, see Richard D. Möhr (1988),
York: Columbia UP), 39 ff. As a res
Health Organization decided in 1988
11 "If a homosexual is brought to h
training, this is practically always
homosexual

and

his

propensity

partner.

"

does

(Speijer

not

vanish

Committe

12 Extensive arguments for this the
case (22 October 1981) the European
that the Northern-Irish law against
clause (article 8) of the European Co
U.S. 186 (1986)), the U.S. Suprême C

viólate the right to privacy. One reaso
explicitly mentions the private life,

This content downloaded from
145.5.176.14 on Mon, 07 Feb 2022 10:40:24 UTC
All use subject to https://about.jstor.org/terms

Equality versus Religious Freedom 215

counterpart the constitutionally protected bod
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So the State may not interfere directly with someone's homosexual behaviour.13
But a différent question is whether government may indirectly interfere, through
unequal treatment towards homosexuals and lesbians or by withholding to couples

of the same sex legal faculties which are given to heterosexual couples.
However, this option is also barred. If government were to treat homosexuals
and heterosexuals differently, this would infringe upon the norm of equal respect

and concern. For it would imply that the life of a homosexual or lesbian is less
worthy of respect than the life of a heterosexual. And it would give homosexuals

and lesbians lesser opportunities to realize their conception of the good life.
Therefore ail kinds of discrimination on grounds of homosexuality should be
banned from law and governmental policy.
The implications of this are far-reaching. Not only should government decri
minalize homosexual behaviour where it is still a crime; it should also change ail
those laws and policies that make a différence between homosexual and heterosexual

couples. We have two alternatives: the legal institution of marriage, with ail its
advantages, should not be reserved to heterosexual couples or marriage should be
denied legal status at ail. If government wants to take its gay and lesbian Citizens

seriously, major reforms in most legal Systems will be necessary.

III. The State and Discrimination of Homosexuals in Society
Our conclusion so far has been that the state should not discriminate on the basis

of homosexuality. The next question is: how should the state react to discrimination

by Citizens and by organisations? If these Citizens or organisations claim their
discriminatory behaviour is protected by constitutional liberties, there is a conflict
of these liberties with the constitutional right to non-discrimination.
A very common approach to conflicts of rights is to balance the constitutional

rights involved. If for instance a religious school wants to fire a lesbian teacher,
we should weigh the freedoms of religion, association and éducation, on the one
hand, against the non-discrimination principie and the rights to work and to
privacy on the other. This model of balancing is quite familiar in constitutional
law; in the Federal Republic of Germany it is known as the model of "Güterabwägung".

13 Additional arguments for this thesis, especially a detailed analysis of traditional arguments for
prohibiting homosexuality, may be found in Burton M. Leiser (1973), Liberty, Justice, and

Moráis: Contemporary Value Conflicts (New York: MacMillan), Ch. 2.
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A second category of exemptions is the most controversial one. It deals with
those cases in which the right to non-discrimination conflicts with other rights.
We should distinguish between those cases in which merely important interests,
protected by rights like the freedom of association, are violated by imposing the
norm of non-discrimination, and those cases in which the imposition may be seen
as a violation of human dignity itself. Only in the latter cases should an exemption
on the norm of non-discrimination be allowed. Discrimination should only be
permitted if this permission is strictly necessary to protect human dignity. The
main fields in which this condition might hold are those covered by the right to
privacy and freedom of religion.
To protect human dignity, two further conditions should be made. Firstly, the
discriminatory activity may not resuit in unreasonable non-moral harm: clitori
dectomy or female circumcision ought to be legally prohibited. Secondly, some
form of free consent is essential. The more autonomous the choice for participation
in the discriminatory activity or organisation is, the less narrowly the exemption
may be construed.
Because an exemption to strong non-discrimination is an exemption to the
protection of human dignity, these conditions should be strictly interpreted.
Therefore, the exemption for religious activities should be limited to those activi
ties which clearly belong to the internai organisation of the church and for which

21 Mohr, o.e., 162 ff.
22 Weak discrimination may sometimes be prohibited as well, especially in the case of government
agencies or other organisations in the public sphere. However, this is a différent topic I will
not deal with.
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IV. Conclusion

We now can come to a conclusion. The strong non-discrimination right is of a
différent, more fundamental kind than other constitutional rights. Therefore, a
law prohibiting discrimination on the grounds of sexual orientation with only
relatively few exemptions is not only justified but also obligatory from a démocratie
point of view.
There is a more general conclusion implicit. One récurrent topic of démocratie
theory is whether democracy must tolérate undemocratic groups and intolerant

groups. Though in particular groups, like some fundamentalist groups, the
intolerant and undemocratic aspect often coincide, they give rise to distinct
questions. Whether democracy should tolérate antidemocratic groups is partly a
question of balancing rights and partly a question of strategy. The constitutional
rights of antidemocratic groups should only be set aside if their activities directly

obstruct the démocratie functioning of society or infringe upon rights of other
Citizens. Moreover it is often a wise strategy to tolérate their activities; their
illegal activities might become really uncontrollable.
The problem of intolerant groups is not merely to be solved by balancing and
strategy. Insofar as the intolerant groups act in a discriminatory way, government

should take a clear and principled stance. Discrimination is not to be tolerated,
because its victims are wounded in their most fundamental interest. Henee the
measure of tolérance should be much higher in the case of antidemocratic activities
than in the case of racist, sexist or other types of discriminatory activities.
Author's Address: Wibren van der Burg, Department of Philosophy/ Centre for Bioethics and
Health Law, University of Utrecht, P.O.Box 80.105, 3508 TC Utrecht, The Netherlands
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