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 Wibren van der Burg, Tilburg

 Legislation on Human Embryos:
 From Status Theories to Value Theories

 1. Introduction1

 In many Western countries, the discussion on législation concerning human embryos
 has a curious characteristic.2 On the one hand, almost everybody thinks that 'there
 should be a law' providing régulations concerning the use of human embryos for rese
 arch and other purposes. On the other hand, opinions differ widely on the désirable
 contents of such législation, ranging from almost no restrictions to a total prohibition
 of the use of human embryos other than for the sake of their own future existence as
 human beings. As a resuit of this divergence of opinions, it is often very difficult to
 pass législation on embryos.

 This strong divergence exists both within the sphere of politics and in the académ
 ie ethical discussion. For everyone who is familiar with the debate in moral philoso
 phy, it will be clear that the ethical discussion is not likely to lead to consensus soon.
 The positions on the embryo are too strongly linked with more fundamental religious
 and ethical beliefs.

 In this paper, I will argue that we should separate the legal-political debate from
 the ethical debate, and focus on the functions of législation rather than on the moral
 status of the embryo. The two major theoretical positions in the embryo debate are a
 rights theory (§ 2) and an interests theory (§ 3). The distinctive criterion here is the
 question of the basic category in which the legal relevance of the embryo should be
 framed. Each of these théories may be connected to one of the two classical functions
 of the law: the protective function and the instrumental function. Each of these théo
 ries may shed light on some dimensions of embryo législation; each, however, is also
 seriously inadéquate in some respects. These inadequacies may, at first sight, be
 avoided in an intermedíate position: the idea of a 'growing protectability' or growing
 status of the embryo (§ 4). However, from a legal point of view, this is not an adéquate
 solution at all, because the lack of theoretical foundation for this position makes it
 almost impossible to implement it and to elabórate it in an unambiguous legal theory.

 A good alternative may be found in a third theory, which focuses on a third func
 tion of law: the symbolic or expressive-communicative function (§ 5). Law may be
 seen as the expression of certain fundamental values that are held in high esteem by

 Earlier drafts of this paper were presented at the Bioethics Research Group of Copenhagen Univer
 sity, and at the Schoordijk Institute at Tilburg University. I would like to thank the participants for the
 stimulating discussions. Special thanks for their helpful comments are due to Klemens Kappel,
 Peter Sandoe, Frans W.A. Brom, Alex Huibers and Paul van Seters.
 Primarily for reasons of style, I will not use the common distinction between pre-embryo, embryo
 and fetus. When using the words embryo and fétus interchangeably, I refer to the early stage of
 human life from conception until birth. Another reason for not using the distinction is that it may
 entice us to believe that this biological distinction is also legally relevant, which, in my opinion, it is
 not.
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 74 Wibren vari der Burg

 a political Community. We should distinguish between two types of legal value théo
 ries: an individualistic theory, such as recently suggested by Ronald Dworkin - which
 is in tact a variety of the growing protectability thesis - and a more collective theory,
 which is connected to the symbolic function of law (§ 6). Analysing this function of law
 will open the door to developing a value theory concerning the use of human embryos
 instead of a status theory of the embryo (§ 7).

 2. The protective function of law: the rights theory

 One of the two classical functions of law is to protect Citizens against one another and
 against the State. One major method of realising this protection is recognising the
 subjective rights of Citizens. Law can be seen as a system of subjective rights; the
 development of law is then the result of a refinement of legal doctrine in case these
 rights conflict. If there are serious gaps in the law, législation may create new rights.
 The judicial récognition and legislative formulation of patients rights that took place in
 most Western countries in the last decades constitute a good example.
 At first sight, this rights approach provides a useful basis for embryo législation.

 According to the moral opinions of most members of Western society, the human
 embryo should be treated with some form of concern and respect; albeit not equal
 concern and respect. Therefore, it is worthy of protection. Even if this does not imply
 a füll status of legal personhood, we can still award the embryo a certain legal status.
 Just as children do not have all the rights that adults have, but still have rights, we
 may say that the embryo has certain rights, though not yet those of a child. One of
 these rights is the right to life - this is the right which may be the basis for embryo
 législation.3 It may not be as strong as the right of a human adult; if there is a conflict
 ing right, it may be justified to interfere with the rights of the embryo. The case of
 abortion présents an example. There is a conflicting right of the pregnant woman;
 therefore, abortion should under certain conditions be legally permitted.
 A first remark about this model should be that it does not fit in very well with pos

 itive law. In most Western legal Systems, legal subjectivity only begins at birth. There
 may be some minor exceptions, like the nasciturus fiction inherited in many legal
 Systems from Roman law, which holds that an unborn child should be considered to
 be alive whenever this is in its interest (e.g. when the father dies before it is born, so
 that it may inherit). The idea that an unborn child is a legal subject fully capable of
 having rights is not part of most legal Systems. This means that we should see the
 rights theory as a theory about desirable law rather than as a theory of positive law.
 The question then is: Should we construe new embryo législation based on a rights
 theory?

 An acceptable legal theory on embryo législation should satisfy three criteria:
 1. It should be cohérent and justifiable;
 2. It should offer a concrete scheme of régulations for and practical solutions to the

 most important normative problems regarding the use of embryos; and

 The only alternative candidate for a relevant right seems to be a right to be treated with respect.
 The problem is that this Is an abstract legal principie rather than a concrete right, and that, in fact,
 it is the reformulation of a duty rather than a right. We are, therefore, still conf ronted with the questi
 on what the more specific rights are that an embryo should have on the basis of this abstract right,
 and then the only candidate seems to be a right to life.
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 Legislation on Human Embryos 75

 3. Both the theoretical foundation and practical solutions should have a high degree
 of legitimacy, i.e. be acceptable to most of the Citizens and most of those that are
 directly involved.4

 My thesis is that a rights theory cannot meet these three criteria at the same time.
 An absolute interprétation of the right to life is highly coherent and may be justifiable -
 if one accepts the basic tenets - and it leads to a concrete scheme of régulations and
 solutions; these are, however, unacceptable for most Citizens. A weaker interpréta
 tion may seem to lead to more acceptable results, but it will be hard to construe a
 coherent theoretical basis for this and, as a resuit, it will be difficult to develop con
 vincing arguments for a concrete regulatory scheme that really follows from a rights
 theory.

 An absolute or nearly absolute interprétation of the right to life holds that it is a
 very important right which can never (or almost never) be overridden.5 Such a (near
 ly) absolute right to life for human life from conception onwards may be based on
 specific interprétation of doctrines of the sanctity of life or human dignity. When we
 think of scientific research or other instrumental uses of the embryo, there are no
 directly conflicting rights, though there may be conflicting interests. As the right to life
 is a basic right, it is hard to think of mere interests having enough weight to overrule it.
 We should, therefore, reject every instrumental use of the embryo. The only excep
 tion may be therapeutic experiments in the interest of the embryo, on embryos to be
 implanted. This exception to a general ban on experiments is not very important, as it
 will rarely be justified to experiment with embryos that will be implanted in view of the
 unpredictable risks of adverse affects on the future person. Therefore, this position
 leads to an almost total ban on instrumental uses of the human embryo.

 The most serious drawback of this model is that it prohibits too much. It does not
 really do justice to the fact that the early embryo is in many ways radically différent
 from the adult human person. This différence should have implications in the form of
 less strong legal protection. Many Citizens seem to be Willing to accept that certain
 major interests may justify research on or medical use of embryos, for example for
 research on the causes of infertility. Most of the secular ethical théories, despite dif
 férences in many other respects, support the popular belief that the early embryo
 should somehow have less status or protection than the füll human person.6 Thus, in
 my view, an (almost) absolute rights theory has unacceptable outcomes, and must
 therefore be rejected.7

 A fourth criterion ¡s the dimension of fit, which is highly relevant in the case of a theory of positive
 law, but only more marginally in a theory of désirable law.
 Some Catholic and Calvinist positions may be seen as examples of this position. Cf. P.W. Smits
 (1992), The Right to Life of the Unbom Child in International Documents, Décisions and Opinions
 (Ph.D.dissertation, Leyden University) Bedum: Profiel.
 This argument may have the appearance of begging the question, especially to those who are
 interested in pure theory or, of course, to those who accept some kind of orthodox theory of the
 sanctity of life. In a sense it is, but in the relevant sense it is not: I am interested in the question how
 to construe a sound System of régulations concerning the use of embryos, and one factor in deter
 mining that is the degree of popular support and support among ethical and other experts and
 persons involved.
 To a critical reader I must admit that I cannot get much further than an intuitive appraisal of the

 acceptability of the outcomes and the hope that the reader will somehow agree. The reason is that,
 in my view, an attractive and sound ethical theory on the embryo is still wanting. The fact that we
 still do not have a coherent, füll theory does not keep us from relying on our considerad judgments
 as long as they have been tested in a process of critical reflection the best way we can. I find that
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 76 Wibren van der Burg

 An obvious reply would be to say that this concept of rights is too strong. In Ronald
 Dworkin's theory of rights, rights may be overruled by compelling interests. Perhaps
 the right to life of adults is almost absolute, but the fact that an embryo is not yet a fully
 developed human person may be a ground for according less weight to the embryo's
 right. Such a non-absolute right to life of the embryo may be overruled by compelling
 research or medical interests. Intuitively, this is an attractive position: we may reduce
 the weight of the embryo's right to life to the point where the results are acceptable,
 and then you have a good balance between the right and the interests. The problem
 about this solution is that it is very hard to find a background theory that would justify
 the balance Struck in such an intuitive way. In an absolute interprétation of rights, this
 is not a problem: we might construe some idea of the sanctity of life as a basic princi
 pie of a legal system; once this principie has been accepted and interpreted in the
 right way the rest follows. Once we say that an embryo's right to life is not an absolute
 right but has a certain weight, we must give principled grounds why this weight is less
 than the weight of the right to life of an adult, and we must be able to determine this
 weight in a principled way. We then need an explicit theoretical basis for awarding
 lesser rights to life to the embryo. The only two likely candidates for such a basis
 seem to be interest théories (as autonomy théories of rights cannot apply to an em
 bryo), or the idea of a growing protectability. Both will be discussed below, but we will
 see that they cannot really function as an adéquate basis. If there is no theoretical
 basis that offers such good grounds, the balance becomes a matter of arbitrary whim.
 Arbitrariness may be no problem in simple policy décisions; but in matters of rights,
 we need a principled argument to strike a balance.
 So, the rights theorist is faced with a dilemma. Either he chooses an almost abso

 lute interprétation of the right to life, so that practically ail experiments are outlawed -
 but then the results are not acceptable; or he chooses a qualified interprétation of the
 weight of the right to life - but then he is faced with the lack of a good background
 theory and, as a resuit, with the lack of convincing arguments for specific regulatory
 schemes. I do not see how this dilemma can be adequately solved in a rights theory.
 We may find some solace in the récognition that it is not necessary for an adé

 quate protection of embryos to conceptualise it in terms of rights. Michelangelo's Dav
 id and the Grand Canyon are without doubt worthy of legal protection. So are higher
 animais and perhaps plants. But this does not imply that we should award them legal
 rights. Though the protective function of law is strongly connected to a rights theory, it
 does not exclude other forms of protection. For the same reason, the legal protection
 of embryos need not take the form of constructing legal rights of embryos. The con
 clusion may be that the protection of embryos in terms of rights is not only inadéquate,
 but that it is not necessary either.8

 my intuitive judgment that an early embryo should not have the same moral or legal protection as
 an adult is, therefore, the best judgment that is available to me.
 A second ground for rejecting a rights theory may be, of course, that its theoretical foundations are
 not convincing, at least not for those Citizens who do not hold certain orthodox Christian beliefs.
 Though this may be an even more important reason for rejecting a rights theory, more than one
 article would be necessary to refute all these différent positions. Moreover, a conclusive réfutation
 of most of the current ethical théories on the embryo is impossible as long as an attractive alterna
 tive theory has not been presented.
 There may be other objections, such as the fact that a rights theory is not consistent with general
 attitudes to and laws concerning abortion. But as abortion is not the primary topic of this paper, I will
 leave this aside. For a good critique of the rights model as applied to abortion, see Ronald Dworkin
 (1993), Life's Dominion, New York: Alfred A. Knopf.
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 3. The instrumental function of law: the interests theory

 The second classical function of the law is the instrumental function: law is a means to

 realise certain goals. To determine the contents of the law, we must balance conflic
 ting political goals. These goals can best be conceptualised as interests; the law should
 be such that it strikes the best balance between all conflicting interests. The idea of
 balancing interests of parties to a conflict is a core idea in law, especially in civil law.
 The interests theory can do more justice to the interests of scientific research and

 medicine than the rights theory. The importance of future brain transplants for suffer
 ers from Parkinson's disease, or the interests of infertile women in research into the
 causes of infertility may adequately be taken into account. These interests can be
 recognised as legally relevant interests, though they cannot be formulated in the cat
 egory of rights.
 The major objection to the interests theory is that it is very difficult to conceptualise

 the side of the early ernbryo in terms of interests.9 When dealing with an embryo that
 is to be implanted, one may speak of the interests of the future person. As such, the
 embryo may be protected against actions that will have harmful effects for the future
 person. The crucial question is, however, whetherthe embryo as such has interests,
 apart from the interests it may have as a future person. Sometimes it is certain that
 there will not be a future person, e.g. when the embryo will be destroyed as the result
 of the experiment. What possible interest can we construe then? It seems extremely
 difficult to construe an independent interest of an embryo in an early stage such that
 it might overrule even the most trivial goals for instrumental use of the embryo.10 Only
 after six or eight weeks (when the nervous System begins to develop) might an em
 bryo have interests of its own in the form of the avoidance of suffering; but anaesthe
 sia might well comfort this interest.11 If we take the model of balancing interests, in
 fact there may not be any good reason to prohibit research or other instrumental use,
 not even if this research were to stretch far beyond the six weeks.
 But for many ordinary Citizens, this is, again, a counter-intuitive outcome. Even if

 one does not go so far as to award a füll right to life to the early embryo, at the very
 least we should treat the embryo, as a form of human life, with respect. A proponent of
 the interest view might reply that this intuitive feeling is mistaken, and should be cor
 rected in the light of rational theory.12 But this seems too easy a way out. Before

 9 For a more elabórate critique of the interests approach, see Dworkin (1993, esp. pp. 15 ff).
 10 Bonnie Steinbock (1992), Life before Birth, New York: Oxford University Press, the most elabórate

 study of an interest view, défends this implication: an early embryo has no interests and, therefore,
 no moral status.

 11 Many authors set this period much later. According to Dworkin (1993, pp. 17 ff.), a fétus can only be
 said to have interests in continuing to live after at least 26 weeks of gestation. He even argues that
 until then the embryo can have no pain and, therefore, no interests at ail, but the argument in fact
 only suggests that the embryo does not have an awareness of pain, which is something différent.
 Steinbock (1992, p. 50), argues for 22 to 24 weeks as the beginning of pain and, henee, of in
 terests. As I am only interested here in the very early embryo, these différences may be neglected:
 the embryo will certainly not have interests before the sixth week.

 12 Perhaps the convinced utilitarian, as a resuit of intensive study of the problem, no longer has this
 intuitive conviction and will be puzzled by my remarks. I can only reply that, in my experience,
 almost ail of my students seem to have an intuitive conviction that the early embryo should be
 treated with some respect, in a way that is différent from the way we should deal with a blood
 sample. Rather than slmply show them that they are mistaken because they do not have the correct
 philosophical theory, we should try to find a theory that either fully explains why they are mistaken
 or does justice to this idea.
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 78 Wibren van der Burg

 simply criticising and ignoring an intuitive conviction that has such a strong hold on
 many of us, we should try to see whether a theory is possible that can explain this
 intuition.13 A legal theory of embryo législation that cannot do justice to this convic
 tion, is at least prima facie unacceptable, because it does not meet the third criterion
 that I suggested above. Only if all other alternative théories have completely failed,
 should we perhaps accept the interest view and try to convince both the public and
 ourselves that these intuitive convictions are completely mistaken. As I will argue
 below, there is a better alternative.

 4. A compromise position: growing protectability

 We now have two basic positions in ideal-typical form. The rights theory offers a strong
 protection to the embryo, but it cannot adequately deal with the legitímate interests
 served by research and medicine. The interests theory, though it can recognise those
 interests, does not offer an acceptable alternative, because it cannot adequately con
 ceptualise the idea that embryonic human life is in some way worthy of our respect
 and protection.
 So, it may seem that we should construe an intermedíate position, which com

 bines the advantages of both théories. The most serious candidate for such an alter
 native is the doctrine of 'growing protectability'. This holds that the status of the em
 bryo, both legally and morally, goes through various stages of development, each
 phase being morally or legally relevant and being the ground for additional protection.
 Major stages are nidation (14 days after conception) and viability (20-24 weeks), and,
 in some ethical doctrines, the formation of the nervous System (6 weeks). In the Neth
 erlands, the doctrine of growing protectability is very influential in health law and in
 politics, and it has also been a popular ethical doctrine, especially in various officiai
 government and other reports.14
 This doctrine has a strong intuitive appeal, which initially makes it look like the

 obvious solution. On the one hand, the embryo is characterised as worthy of protec
 tion, which fits the idea that an embryo is more than just a lump of cells that may be
 used for any purpose. On the other hand, it deserves less protection than a human
 person, so that the weight of major scientific or medical interests may overrule the
 protection of the embryo. Moreover, the idea of growing protectability fits our intuitive
 idea that an older embryo, which shows more resemblance with a human person

 13 Steinbock tries to give an explanation for this general feeling, but she does not go far enough. In
 addition to the interest vlew, she construes a 'symbolic value' of the early embryo as a Symbol of
 human llfe. This, however, remains merely symbolic In a negative sense: not only may compelling
 research interests overrule this value but ¡t is also unclear whether it can be upheld against even
 relatlvely minor interests.

 14 As an ethical doctrine, this was proposed in the Netherlands by E. Schroten (1988), In statu
 nascendi: De beschermwaardigheid van het menselijk embryo vanuit het gezichtspunt van de chri
 stelijke ethiek (inaugural lecture, Utrecht University), and recently criticised by J.S. Reinders
 (1993), De bescherming van het ongeboren leven. Morete en godsdienstlge overwegingen bij ex
 perimenten met menselijke embryo's, Baarn: Ten Have, and - on opposite grounds - by G.A. den
 Hartogh (1993), Kun je een zygote liefhebben? (inaugural lecture, University ot Amsterdam). As a
 legal doctrine, it has been proposed by H.J.J. Leenen (1988), Handboekgezondheidsrecht. Rech
 ten van mensen in de gezondheidszorg, Alphen aan den Rijn: Samsom, and recently criticised by
 E.Ph.R. Sutorius (1993), Manipuleren met leven; deel II, Handelingen Nederlandse Juristenvereni
 ging, Zwolle: Tjeenk Willink and by W. van der Burg, 'De juridische "status" van het embryo: een op
 drift geraakte fictie', Tijdschrift voor Gezondheidsrecht, 18 (1994) 7, pp. 388-401.

This content downloaded from 
��������������145.5.176.8 on Mon, 24 Jan 2022 14:08:27 UTC�������������� 

All use subject to https://about.jstor.org/terms



 Legislation on Human Embryos 79

 should have stronger protection than an embryo two days old. Finally, it is a doctrine
 that - partly as a resuit of its intuitive appeal - enables us to leave aside the more
 fundamental presuppositions; as a pragmatic stance it may, therefore, find broad as
 sent. Such a sliding scale is, therefore, often the resuit of discussions in advisory
 Councils as a compromise position to which a majority can subscribe, once it is agreed
 that the more fundamental religious views should be left out of the discussion so that
 consensus may be reached. It is, therefore, not surprising that some variety of this
 position may be found in many committee reports, like those of the 'Gezondheidsraad'
 in the Netherlands or the Warnock Committee in the UK.15

 As an ethical status theory, the idea of growing protectability has recently been
 severely criticised. The Dutch ethicist Hans Reinders argues that it should not be
 construed as a theory of growing status, but as a theory of growing meaning for third
 parties. The fact that we intuitively accord greater importance to the older embryo
 may be psychologically explained by the greater meaning the older embryo has for
 the pregnant woman and for other persons involved.16 (A similar idea is expressed in
 Dworkin's theory that the value of the embryo increases gradually because nature
 and humanity invest in it during the process.) It seems to me that there is much truth
 in this criticism, and that the idea of growing protectability as an ethical status theory
 should be abandoned,17 even though I do not yet see an attractive alternative theory.
 This criticism on the ethical doctrine need not imply, of course, that growing pro

 tectability cannot be a valid legal status theory - law has a doctrinal logic of its own,
 which need not always be parallel to the moral doctrine. (Just as, vice versa, the
 ethical validity of an alternative theory on the embryo would not imply its legal validi
 ty.) My thesis is that, on grounds derived from legal philosophy, it is not an adéquate
 legal status theory either and, therefore, that it should not be the basis of future légis
 lation.18

 The main argument for this critical position is that there is no convincing theoreti
 cal basis for the doctrine of growing protectability as a legal status theory. I do not
 know of any theoretically valid position that justifies a higher protectability or status for
 an embryo of 15 days compared with one of 13 days, or for a foetus of 24 weeks
 compared with one of 23. Of course, there are différences, but these différences are
 not inherent in the embryo, but rather in our attitudes towards it, in our relationships
 with it and in the technical possibilités to keep prematurely born neonates alive. These

 15 It may be found in the platforms of political parties as well. As a political doctrine, it has been
 accepted by the four major non-Christian parties in the Dutch parliament. Only the smaller prote
 stant parties take the position that there should be absolute protection of the embryo. Within the
 Christian Démocratie party (which, until the recent élections, had always been the largest party in
 government), there is real pluralism: the rights paradigm, the growing protectability thesis and so
 mething like the values paradigm have all been defended by leading Christian Democrats. A good
 overview of the Dutch political discussion may be found in R.M. den Hartogh-van Ter Tholen
 (1993), 'Beleidsvorming over het omgaan met embryo's bij politieke en maatschappelijke dissen
 sus', in: F.W.A. Brom, B.J. van den Bergh and A.K. Huibers (eds.) (1993), Beleiden ethiek, Assen:
 Van Gorcum, pp. 112-124.

 16 Reinders (1993). This relational interprétation of the growing protectability thesis has recently also
 been defended by Egbert Schroten, one of the first proponents of the thesis in the Dutch discussi
 on. Cf. E. Schroten (1994), 'What Makes a Person?', Theology, pp. 98-105.

 17 This I once accepted as well: W. van der Burg et al. (1989), Toveren met een eitje, Amsterdam:
 PPR-Studiestichting; and cf. M. van de Meent-Nutma et al. (1993), Prenatale diagnostiek: De gren
 zen verkend, Utrecht: Nederlandse Vereniging voor Obstetrie en Gynaecologie.

 18 In Van der Burg (1994), I have argued that this theory does not have an adéquate basis in positive
 Dutch health law; here, I am concerned with desirable law.
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 80 Wibren van der Burg

 external aspects, however, are not enough to construct a fundamental status theory.
 And yet, such a fundamental background theory is necessary if we want to elabórate
 a legal status theory with a sliding scale of protectability. Somehow we must be able
 to balance, from a legal point of view, the interests of medical science against the
 status of the embryo. In other words, we need a yardstick. The doctrine of growing
 protectability does not offer us that.
 This lack of theoretical foundation also leads to very serious practical problems in

 the implementation of concrete législation and décision making. If one cannot find any
 reasons why a slightly older embryo would be more worthy of protection than a younger
 one, a decent balancing of the protectability against the interests of research is im
 possible. Every choice to allow or to prohibit a certain research project will then be
 highly arbitrary; it will not be based on a sound and coherent background theory. In a
 démocratie State, this is not acceptable, because the freedom of researchers is re
 stricted and the government must présent good justifications for interfering with this
 freedom in one case and not interfering in another. This need for a good justification is
 even stronger when we are dealing with the interest that sufferers from Parkinson's
 disease have in a higher quality of life as a resuit of embryonic tissue transplants.19
 How can it be justified to those suffering from Parkinson's disease that research lead
 ing to this possible cure is even slightly restricted?
 This arbitrariness of concrete décision making is well reflected in the positions

 taken in concrete issues among those who aeeept the thesis of growing protectability.
 In the practical debate, there seem to be three main controversies: 1. Should we allow
 non-therapeutic experiments with embryos? 2. Should embryos be created with the
 explicit purpose of doing research? and 3. Should we allow the use of embryos older
 than fourteen days? For each of these three controversies, proponents of the growing
 protectability thesis may be found on both sides of the conflict. This lack of décisive
 power is a good illustration of the point that a theory of growing protectability is not a
 good basis for future législation.

 5. The expressive-communicative funetion: the values theory

 For a more promising alternative we may find a starting point in the fact that there is a
 rather broad consensus on the need for législation. Even despite the différences in
 opinion about the contents of such législation, most politicians and members of the
 public agree that 'there should be a law'.20 This consensus suggests that we now shift
 our attention to a third funetion of law: the expressive-communicative funetion.
 Legislation can be the expression of the self-image of a Society, an expression of

 the values that are essential to this society. Through législation, it communicates those
 values to its members, expecting that they will take these values as guidelines. This

 19 I do not refer here to the use of fetal tlssue from aborted fetuses that are dead. Recently, the
 suggestion has been made by researchers from the Utrecht Hubrecht Laboratory that, through a
 biochemical stimulation of the early pre-embryo, its development may be diverted, so that it beco
 mes a continuing cell line of dopamlne-producing brain cells. This means that a livlng embryo Is
 used, which causes new ethlcal problems.

 20 Specialists in health law, however, are a significant exception to this general consensus. They are
 often very doubtful whether it Is possible to construe a coherent legal doctrine. As long as one
 sticks to the protectlve and instrumental paradlgms, this hésitation is quite understandable.
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 function may be called the symbolic function of législation.21 Usually, the idea of sym
 bolic législation has a negative connotation:22 a law is merely a symbol and is not
 effective. Here, we deal with a positive symbolic function: certain fundamental values
 are expressed in the law and presented as guidelines to the members of the society.
 To indícate that this positive symbolic function has two aspects, I will use the term
 'expressive-communicative function'.

 It seems to me that the expressive-communicative function of législation is at the
 core of the debate on embryo législation. The public wants a law to express that
 certain values are held in high esteem in our society, and to tell researchers, as mem
 bers of this society, that they are expected to be guided by those values. The primary
 purpose of législation should be to express these values and to institutionalise a pro
 cédure which guarantees that researchers take account of these values. This is the
 common starting-point that explains the consensus on the need for a law. But a strong
 controversy exists on the way in which the various conflicting values have to be imple
 mented and elaborated in a legal scheme.
 The expressive-communicative function is related to a différent legal theory. We

 are not discussing a conflict of rights or interests of a person, but a conflict between
 the values of a society. We are no longer concerned with a status theory, in terms of
 legal (semi-) subjects or objects having interests or rights, but we must construe a
 value theory. The metaphor of balancing is inadéquate here; we should not decide
 what right, interest or status has most weight. The duty of the legislator is to decide
 how we can best do justice to the various values involved. This means that the legis
 lator has to decide how these values can best be expressed in legal formulations and
 how these statutory provisions may best be implemented in such a way that the re
 sulting practice also most adequately recognises the various values.
 An analysis based on the expressive-communicative function must be sensitive to

 national and even to regional différences. Something that has a strong symbolic value
 in the Netherlands need not have the same symbolic value in other countries. This
 sensitivity to national différences is very important in the field of bioethics. In the dis
 cussion on embryo législation and on other bioethical problems, there is a great inter
 national variation. On the topic of abortion, it seems that almost no two countries have
 identical legal schemes. In some countries, the bioethical debate has quite unique
 characteristics: Germany is, of course, a clear example as a resuit of its history; the
 Netherlands is another with respect to euthanasia. Often this international variation is
 seen as something irrational, that we should deplore, and that should be overcome.
 Indeed, in an abstract theory focusing on the status of the embryo this must be seen
 as irrational; the embryo's status cannot dépend on borders. Once we see that the
 expressive-communicative function of law is central to législation on (some) bioethi
 cal issues, there is nothing irrational about it. The history of a country may partiy
 determine the symbolic value of certain principies. Each country has institutions which
 have a symbolic value that may at first sight seem irrational to other countries. The
 jury System and the freedom to bear arms in American society are examples of consti
 tutions! institutions that have high symbolic value for the members of that society, but

 21 My analysis of the symbolic function of législation builds upon the studies in W.J. Witteveen, P. van
 Seters and G. van Roermund (eds.) (1991), Wat maakt de wet symbolisch?, Zwolle: W.E.J. Tjeenk
 Willink.

 22 A good example is Aubert's work on the Norwegian laws on domestic workers. Vilhelm Aubert
 (1967), 'Some Social Functions of Legislation', Acta Sociológica, 10 (1967), pp. 98-120.
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 may seem less than fully rational to the outsider.
 This symbolic value should be taken seriously in bioethical issues, even though

 this need not always imply uncritical acceptance. We need not accept certain atroci
 ties to animais like bull-fighting just because they have a high symbolic value to mem
 bers of a society or a local Community. Nevertheless, because specific national histo
 ries are often so important in bioethical issues, we should not be overly optimistic
 concerning the possibility of European intégration, let alone global intégration in this
 field.

 6. Two types of value théories

 Recently, in Life's Dominion, Ronald Dworkin also proposed a value theory of human
 life as the basis for législation concerning abortion and euthanasia. Dworkin's theory
 focuses on every individual form of human life as something which has value. An
 approach like this may indeed be a way out of the abortion and euthanasia debate,
 though I do not think his argument for a growing value of the embryo fully grasps the
 intricacies of the problem. There is more to the value of human life than just the fact
 that nature and humanity have invested in it. But as a fresh approach to the debate it
 offers valuable perspectives.

 Dworkin's theory is, nevertheless, still a status theory or, to be more precise, a
 variety of the theory of growing protectability. The protective function of law is central,
 and indeed it should be central in the topics he discusses - abortion and euthanasia
 - because crucial human rights of the pregnant woman and of the patient are in
 volved. What I propose here is something différent: not a value theory of the embryo,
 but a value theory concerning the treatment of embryos.

 Dworkin leans towards an individualist interprétation of values as linked to individ
 ual phenomena or entities.23 This theory of value may be useful as a complementary
 approach to the value theory I suggest, and it may contribute some of the arguments
 that need to be incorporated in such a value theory. (Similarly, elements of the rights
 and interests approaches may be partly incorporated.) Dworkin's theory, however,
 does not focus on the entities in which value inheres, but on the subjects or commu
 nities that adhéré to values. This implies an emphasis on a différent type of values:
 values that characterise the life of a person or of a community or society. Because the
 focus is on législation, we can even be more specific: the emphasis is on values of
 collective processes and groups.

 The idea of a value theory is ambiguous. It may refer to (characteristics of) individ
 ual entities that have value: human life, an embryo, an animal. It may also refer to
 more abstract collective values like freedom, equality or justice, i.e. to 'values that
 characterise the legal and political aspirations of a community, in a deep sense'.24
 Though I am aware that this may cause misunderstandings, I will refer to these as
 individual and collective values, respectively. For the self-image of a political commu
 nity and of its members, it is essential that the community upholds certain collective
 values and that it expresses this in law. That my society is a démocratie one, in which

 23 Though he sometimes also seems to refer to the more collective dimension and especially to the
 expressive function of law, cf. the last sentence of Life's Dominion.

 24 A.A.G. Peters (1993), Recht als kritische discussie, Amhem: Gouda Quint, p. 268 (my translation)
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 the rights of the individual are respected, and that it upholds a minimally decent Sys
 tem of social security, is something that is essential for my self-understanding.25 That
 my society upholds the value of respect for human life is one of these essential values
 as well.

 These collective values that characterise a Community may be linked to individual
 values, but they partly transcend them. The value of a decent social security system is
 connected to the fact that it provides individual Citizens with a decent Standard of
 living instead of having them live in poverty and die from starvation. Although this is
 the main reason why this system is so valuable, it goes beyond it: it expresses the
 type of society we want to be and to which I want to belong.

 In addressing the question of how to apply the value theory to the value of respect
 for human life, it is useful to introduce a distinction that is central to Dworkin's earlier
 books (though it is only implicit in Life's Dominion), namely, the distinction between
 concept and conception. All Western societies and their Citizens share the value of
 respect for human life: this is a common concept. But opinions diverge as to how this
 value should be interpreted precisely and implemented in specific législation. In my
 conception of the respect for human life, it is essential that death penalties are not
 part of the legal system. Most US Citizens have a différent conception. Even so, différ
 ences should not be exaggerated: we all accept that torture or arbitrary exécutions
 are in conflict with the value of respect for human life.

 It seems to me that, in Western societies, we also share a common concept of
 respect for human embryonic life; we even share some minimum idea of its concep
 tion. We would be shocked to learn that embryos are fed to the researcher's cat, or
 that aborted fetuses are simply dumped in a refuse bin. But our opinions on other
 interprétations of the concept would diverge: some think this implies that every instru
 mental use of the embryo should be forbidden, whereas others would accept experi
 ments even on embryos older than two weeks. Our opinions also diverge on the ques
 tion whether we should interpret this respect for human embryonic life as an individual
 value, a collective one, or as both. Dworkin only focuses on the individual value, where
 as I would hold that the collective value is, at least in a legislative theory, of primary
 importance.

 This emphasis on collective values (combined with a différent subject) also leads
 to quite différent conclusions. In Life's Dominion, Dworkin argues that conceptions of
 what it means to respect human life are strongly linked to religious (in a broad sense)
 beliefs. Because coerción both with respect to abortion and with respect to euthana
 sia would interfère too strongly with essential freedoms - while these interventions
 would have to be based on essentially controversial religious beliefs - coerción is not
 allowed. All the state or the law is allowed to do (and in fact are obliged to do) is
 therefore to promote responsible décision making.

 I do not think this argument in the end is really convincing, but anyhow, the case of
 embryo research is radically différent. The life of the mother is not involved in such a
 dramatic way as in the abortion case. The interests of the researcher or third parties
 are not such that we have to regard régulation as a major intrusion on their civil liber
 ties. The fact that each conception of respect for the human embryo is necessarily
 controversial, is therefore iess problematic than in the abortion case. Even if the gov
 ernment would completely prohibit every form of embryo research, some might think

 25 R.M. Dworkin (1990), Justice and the Good Life, University of Kansas (Lindley Lecture), develops
 the ¡dea that living in a just society is part of the conception of the good life of most people.
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 this unjustified, but no one would regard this as a major infringement on central con
 stitutional rights. This does not answer the question what form of régulation, from a
 constitutional point of view, should be chosen.

 7. Embryo législation in the values theory

 How should we develop législation based on a values theory? First, we should distin
 guish the values that are involved. Four fundamental values are relevant here:
 1. the value of respect for human life, not only in its fully developed State, but also in
 its weaker forms (children, people with severe handicaps) and even in its embryo
 nic State;

 2. the value of a humane character of science: the researcher should always take
 account of ethical considérations and restrictions;

 3. the value of scientific research and of the freedom of research;
 4. the value of medical science in helping to relieve human suffering.

 The former two values point in the direction of restrictions on actions with human
 embryos. The latter two point in the direction of allowing research with embryos. This
 clearly indicates the basic tension involved: on the one hand, we should beware of
 being too lenient, thus impinging too much on the former two values; on the other
 hand, we should leave adéquate room for developments in science and medicine.

 The two aspects of the expressive-communicative function lead to two criteria for
 législation concerning embryos. The first criterion (based on the expressive aspect) is
 that the law should be an adéquate expression of all relevant values. This means not
 only that these values should be expressed in the law, but also that when values
 conflict, the solution which best does justice to all relevant values is chosen. Substan
 tive norms are necessary, either in the Statute itself, or in the form of a developing
 'case law' by a review board.

 A second criterion (based on the communicative aspect) is that the law should
 contain an authoritative formulation of those values, so that it may be a guideline for
 all persons involved, and that it adequately structures the discussion on what is per
 missible in concrete cases. This implies that the law should institutionalise procé
 dures that stimulate and guarantee discussion and décision making in the light of
 those substantive norms. In this context, we may think of institutional review procé
 dures and committees with a double responsibility. In the first place, these commit
 tees should have the explicit responsibility to keep the public discussion going; only in
 the second place they have the duty to make concrete décisions in the light of this
 discussion. A model like that of the Dutch Advisory Committee on Ethics and Animal
 Biotechnology seems to be a good startingpoint.26

 The most problematic part of the législation, of course, are the substantive choices
 that have to be made. In the last part of this article, I will présent a tentative sketch of

 See F.W.A. Brom (1994), 'Het toetsen van ethische bezwaren. De wettelijke regeling van biotech
 nologische handelingen bij dieren', in: W. van der Burg en P.C. Ippel (1994), De Siamese tweeling,
 Assen: Van Gorcum, pp. 155-172. See also J. Vorstenbosch, F. Brom and L. van Voorthuisen
 (1993), 'Government-Interference with the Practice of Genetic Modification of Animais. Ethical
 Foundations and Limitations', in: E.K. Hicks (ed.) Science and the Human-Animal Relationship,
 Amsterdam: SISWO, pp. 161-168.
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 how we could proceed to make these choices. This should not be seen as a full-blown
 theory, but rather as a framework for a discussion. In a status theory, 'objective' argu
 ments based on characteristics of the embryo are central. Therefore, in principie, a
 complete legal theory could be developed in the ivory tower of the académie world. In
 a value theory, however, the central question is what values should be held in high
 esteem by a certain State, taking into considération both the particular history of the
 society and more abstract philosophical arguments. This means that the approach I
 sketch here, does not yet meet the criteria for an acceptable legal theory as presented
 above. Both further public discussion and académie study will be necessary in order
 to develop such a theory, and such a discussion and analysis will usually best be held
 in the context of a specific legal System.

 A tentative argument might proceed as foliows. The most important value is that
 of respect for human life in its embryonic stage. In most Western societies there seems
 to be a majority opinion that we should certainly respect the embryo as a form of
 human life, but that we should not give it the füll protection of human personhood.
 How exactly this 'intermedíate' position might be philosophically justified should be
 the object of further study. National différences in legal tradition may lead to différent
 interprétations or conceptions of what foliows from this abstract concept of the re
 spect for the human embryo.
 The value of respect for human embryonic life would be respected maximally by

 an absolute prohibition of experiments, but that would completely ignore ail other
 values. Therefore, we should choose a 'no, unless' strategy: the use of embryos is
 prohibited, unless it can be demonstrated that weighty interests of research or medi
 cine are served with it. A 'no, unless' strategy (which is also the officiai basis for the
 Dutch policy on genetic modification of higher animais) has often been criticised as a
 sop that would still allow the researchers to do whatever they want. If, however, we
 are sensitive to the expressive function of law, such a principie may be quite adé
 quate: it expresses that various values are considered important and that, even though
 one value is considered to be more essential than others, these other values should
 not be made subordínate to the first one.

 The further élaboration of a 'no, unless' strategy is, admittedly, not simple. A first
 step might be to allow non-therapeutic experiments with spare embryos, those that
 are left over from in-vitro-fertilisation. A füll prohibition of non-therapeutic experiments
 would make the value of respect for embryonic human life absolute at the cost of
 competing values; this is the least impinging exception. A second step might be to
 prohibit the special création of embryos for research purposes. The special création
 of human embryos explicitly for research purposes is the most instrumental attitude
 one can take with respect to embryonic human life. Therefore, to create them as
 objects of scientific research is too much in conflict with the value of respect for hu
 man life, even if one acknowledges that embryonic life need not have the same pro
 tection as the life of a human person. A third step might be to draw a line somewhere
 for the age until which experimenting with embryos is acceptable. This line, as such,
 remains quite arbitrary. Maybe a fourteen day limit is acceptable, maybe a six week
 limit. If we take 'having interests' as a criterion, six weeks (or even much later) is
 adéquate, because then something like pain becomes possible. If we take individual
 identity as a criterion, fourteen days should be chosen, because then there is a dis
 tinct individual. Our analysis may thus be supplemented with analyses based on the
 other théories. Alhough the value theory should be the primary theory in this field, this
 does not mean that we should completely leave aside the other théories.
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 The Substantive normative standards developed above have a certain flavour of
 arbitrariness; knock-down arguments for one or the other position are not available. Is
 this not a weakness of the value theory? In a rights theory, it would be a crucial
 weakness, because arbitrariness in recognising rights is unacceptable in a démocrat
 ie State. In an interest theory, it is fatal as well, because this presumes the possibility
 of an objective assessment and balancing of interests; if there is no yardstick for this
 balancing, it is unclear how the interest theory can be the basis for a legal theory. For
 a value theory, however, it may not be as problematic, because in this theory inher
 ently controversial arguments about the interprétation of a specific legal and political
 history and about the desirable identity of one's own society are central to the argu
 ment, and often it will be unclear whether either of them unambiguously points to
 wards one or the other concrete solution.

 There are other Statutes and policies where the expressive-communicative func
 tion is primarily important for the 'that', but not for the 'what'. If a government were to
 propose to abolish all forms of financial support for the jobless, this would be com
 pletely unacceptable for the large majority in Dutch society and, I suspect, in most
 Western societies. Our self-image as a civilised society demands that we guarantee a
 minimal and, if possible, a decent level of existence to the less privileged members of
 society. The legal guarantee of financial support for those without a job is an impor
 tant expression of that self-image. But the precise level of this support - no matter
 how important this may be for those who dépend on it - cannot be determined solely
 on the basis of this symbolic value. The 'that' is essential; the 'how much' is second
 ary, and should be determined on the basis of additional arguments.

 In Statutes with a strong expressive-communicative funetion, the drawing of lines
 often has a quite arbitrary character. Sometimes this may be différent. For a long
 time, not only the value of development aid to the Third World as such was uncontro
 versial in Dutch political circles, but also the minimum level of 1.0 % of national in
 come. Though this percentage as such is arbitrary, due to the history of Dutch politics
 it had acquired a strong symbolic value. This symbolic value, once acquired, was a
 strong factor of résistance against lowering the level of development aid (though in
 the end not sufficiently strong).

 If a line itself, for whatever reasons, has acquired such a strong symbolic value,
 this may be a good ground for choosing that line. The line may be easier to maintain,
 so that the risk of a slippery siope may be effectively countered. It seems that In some
 countries restriction of embryo experiments to the first fourteen days has acquired
 such a symbolic value. If this is true, even if the original arguments for choosing this
 line may not be very convincing to us in our more reflective moments, it may be a
 good reason to choose that line.27

 Conclusion

 The above cannot be more than a tentative sketch of how to develop a new legal
 approach to the subject of human embryos, based on an analysis of the expressive
 communicative funetion of législation. The most important point is that such an analy

 27 Perhaps this argument even holds at the supranational level of the Council of Europe. Compare the
 Draft Convention for the Protection of Human Rights and Dignity of the Human Being with Regard
 to the Application of Biology and Medicine: Bioethics Convention, Article 15.
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 sis may be the basis for a fresh approach in the current political-legal deadlock in
 many countries. Legislation is necessary because, as a civilised society, we have a
 duty to ourselves to take the value of human life seriously, even in its embryonic
 forms. The precise contents of this législation are - stränge as this may seem - of
 only secondary importance.
 This may seem stränge indeed, but perhaps a personal experience may make

 clear that it is not that far-fetched. For a number of years I have been doing research
 on the ethical, legal and political discussions concerning embryos. I have a strong
 conviction that some form of législation is necessary; but at the same time I do not
 have such strong convictions about the contents of the législation. In this paper, I
 developed some substantive positions on the subject, but I would hold the opposite
 stances as almost as defensible. My impression is that this same ambivalence is
 characteristic of the attitude of many politicians, ethicists, lawyers and researchers.
 This ambivalence is not due to lack of knowledge or insight, or to lack of theoretical
 reflection. Rather, it seems to me that it is linked to the fact that in législation in this
 field the symbolic dimension is of primary importance. If this is true, it is time that we
 analyse the implications for the whole project of législation on human embryos.

 Author's Address: Wibren van der Burg, Schoordijk Institute for Jurisprudence and Comparative Law,
 Tilburg University, P.O. Box 90153, 5000 LE Tilburg, The Netherlands.
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