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Wibren van der Burg, Tilburg

Legislation on Human Embryos:

From Status Theories to Value Theories

1. Introduction1

In many Western countries, the discussion on législation concerning human embryos
has a curious characteristic.2 On the one hand, almost everybody thinks that 'there
should be a law' providing régulations concerning the use of human embryos for rese
arch and other purposes. On the other hand, opinions differ widely on the désirable
contents of such législation, ranging from almost no restrictions to a total prohibition
of the use of human embryos other than for the sake of their own future existence as
human beings. As a resuit of this divergence of opinions, it is often very difficult to
pass législation on embryos.
This strong divergence exists both within the sphere of politics and in the académ
ie ethical discussion. For everyone who is familiar with the debate in moral philoso
phy, it will be clear that the ethical discussion is not likely to lead to consensus soon.
The positions on the embryo are too strongly linked with more fundamental religious
and ethical beliefs.

In this paper, I will argue that we should separate the legal-political debate from
the ethical debate, and focus on the functions of législation rather than on the moral
status of the embryo. The two major theoretical positions in the embryo debate are a
rights theory (§ 2) and an interests theory (§ 3). The distinctive criterion here is the
question of the basic category in which the legal relevance of the embryo should be
framed. Each of these théories may be connected to one of the two classical functions
of the law: the protective function and the instrumental function. Each of these théo
ries may shed light on some dimensions of embryo législation; each, however, is also

seriously inadéquate in some respects. These inadequacies may, at first sight, be

avoided in an intermedíate position: the idea of a 'growing protectability' or growing
status of the embryo (§ 4). However, from a legal point of view, this is not an adéquate
solution at all, because the lack of theoretical foundation for this position makes it
almost impossible to implement it and to elabórate it in an unambiguous legal theory.
A good alternative may be found in a third theory, which focuses on a third func
tion of law: the symbolic or expressive-communicative function (§ 5). Law may be
seen as the expression of certain fundamental values that are held in high esteem by

Earlier drafts of this paper were presented at the Bioethics Research Group of Copenhagen Univer
sity, and at the Schoordijk Institute at Tilburg University. I would like to thank the participants for the

stimulating discussions. Special thanks for their helpful comments are due to Klemens Kappel,
Peter Sandoe, Frans W.A. Brom, Alex Huibers and Paul van Seters.
Primarily for reasons of style, I will not use the common distinction between pre-embryo, embryo
and fetus. When using the words embryo and fétus interchangeably, I refer to the early stage of
human life from conception until birth. Another reason for not using the distinction is that it may
entice us to believe that this biological distinction is also legally relevant, which, in my opinion, it is
not.
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The only alternative candidate for a relevant right seems to be a right to be treated with respect.
The problem is that this Is an abstract legal principie rather than a concrete right, and that, in fact,
it is the reformulation of a duty rather than a right. We are, therefore, still conf ronted with the questi

on what the more specific rights are that an embryo should have on the basis of this abstract right,
and then the only candidate seems to be a right to life.
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3. Both the theoretical foundation and p
of legitimacy, i.e. be acceptable to most
directly involved.4

My thesis is that a rights theory cannot
An absolute interprétation of the right to

if one accepts the basic tenets - and it le
solutions; these are, however, unacceptab
tion may seem to lead to more acceptabl
coherent theoretical basis for this and, a
vincing arguments for a concrete regulat
theory.

An absolute or nearly absolute interprétation of the right to life holds that it is a
very important right which can never (or almost never) be overridden.5 Such a (near
ly) absolute right to life for human life from conception onwards may be based on
specific interprétation of doctrines of the sanctity of life or human dignity. When we
think of scientific research or other instrumental uses of the embryo, there are no
directly conflicting rights, though there may be conflicting interests. As the right to life
is a basic right, it is hard to think of mere interests having enough weight to overrule it.

We should, therefore, reject every instrumental use of the embryo. The only excep
tion may be therapeutic experiments in the interest of the embryo, on embryos to be
implanted. This exception to a general ban on experiments is not very important, as it
will rarely be justified to experiment with embryos that will be implanted in view of the
unpredictable risks of adverse affects on the future person. Therefore, this position
leads to an almost total ban on instrumental uses of the human embryo.
The most serious drawback of this model is that it prohibits too much. It does not
really do justice to the fact that the early embryo is in many ways radically différent
from the adult human person. This différence should have implications in the form of
less strong legal protection. Many Citizens seem to be Willing to accept that certain
major interests may justify research on or medical use of embryos, for example for
research on the causes of infertility. Most of the secular ethical théories, despite dif
férences in many other respects, support the popular belief that the early embryo
should somehow have less status or protection than the füll human person.6 Thus, in

my view, an (almost) absolute rights theory has unacceptable outcomes, and must
therefore be rejected.7

A fourth criterion ¡s the dimension of fit, which is highly relevant in the case of a theory of positive
law, but only more marginally in a theory of désirable law.

Some Catholic and Calvinist positions may be seen as examples of this position. Cf. P.W. Smits
(1992), The Right to Life of the Unbom Child in International Documents, Décisions and Opinions
(Ph.D.dissertation, Leyden University) Bedum: Profiel.
This argument may have the appearance of begging the question, especially to those who are
interested in pure theory or, of course, to those who accept some kind of orthodox theory of the
sanctity of life. In a sense it is, but in the relevant sense it is not: I am interested in the question how
to construe a sound System of régulations concerning the use of embryos, and one factor in deter

mining that is the degree of popular support and support among ethical and other experts and
persons involved.
To a critical reader I must admit that I cannot get much further than an intuitive appraisal of the
acceptability of the outcomes and the hope that the reader will somehow agree. The reason is that,
in my view, an attractive and sound ethical theory on the embryo is still wanting. The fact that we
still do not have a coherent, füll theory does not keep us from relying on our considerad judgments
as long as they have been tested in a process of critical reflection the best way we can. I find that
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But for many ordinary Citizens, this is
one does not go so far as to award a füll
least we should treat the embryo, as a for
the interest view might reply that this in
rected in the light of rational theory.12

9 For a more elabórate critique of the interests
10 Bonnie Steinbock (1992), Life before Birth, N

study of an interest view, défends this implicatio
no moral status.

11 Many authors set this period much later. According to Dworkin (1993, pp. 17 ff.), a fétus can only be
said to have interests in continuing to live after at least 26 weeks of gestation. He even argues that
until then the embryo can have no pain and, therefore, no interests at ail, but the argument in fact
only suggests that the embryo does not have an awareness of pain, which is something différent.

Steinbock (1992, p. 50), argues for 22 to 24 weeks as the beginning of pain and, henee, of in
terests. As I am only interested here in the very early embryo, these différences may be neglected:
the embryo will certainly not have interests before the sixth week.
12 Perhaps the convinced utilitarian, as a resuit of intensive study of the problem, no longer has this
intuitive conviction and will be puzzled by my remarks. I can only reply that, in my experience,

almost ail of my students seem to have an intuitive conviction that the early embryo should be
treated with some respect, in a way that is différent from the way we should deal with a blood
sample. Rather than slmply show them that they are mistaken because they do not have the correct
philosophical theory, we should try to find a theory that either fully explains why they are mistaken

or does justice to this idea.
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should have stronger protection than an
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sent. Such a sliding scale is, therefore

Councils as a compromise position to wh
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Dworkin's theory that the value of the
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should be abandoned,17 even though I d
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which need not always be parallel to
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ty.) My thesis is that, on grounds derive
legal status theory either and, therefore
lation.18
The main argument for this critical position is that there is no convincing theoreti
cal basis for the doctrine of growing protectability as a legal status theory. I do not
know of any theoretically valid position that justifies a higher protectability or status for

an embryo of 15 days compared with one of 13 days, or for a foetus of 24 weeks
compared with one of 23. Of course, there are différences, but these différences are
not inherent in the embryo, but rather in our attitudes towards it, in our relationships
with it and in the technical possibilités to keep prematurely born neonates alive. These

15 It may be found in the platforms of political parties as well. As a political doctrine, it has been
accepted by the four major non-Christian parties in the Dutch parliament. Only the smaller prote
stant parties take the position that there should be absolute protection of the embryo. Within the
Christian Démocratie party (which, until the recent élections, had always been the largest party in
government), there is real pluralism: the rights paradigm, the growing protectability thesis and so
mething like the values paradigm have all been defended by leading Christian Democrats. A good
overview of the Dutch political discussion may be found in R.M. den Hartogh-van Ter Tholen
(1993), 'Beleidsvorming over het omgaan met embryo's bij politieke en maatschappelijke dissen
sus', in: F.W.A. Brom, B.J. van den Bergh and A.K. Huibers (eds.) (1993), Beleiden ethiek, Assen:
Van Gorcum, pp. 112-124.
16 Reinders (1993). This relational interprétation of the growing protectability thesis has recently also
been defended by Egbert Schroten, one of the first proponents of the thesis in the Dutch discussi
on. Cf. E. Schroten (1994), 'What Makes a Person?', Theology, pp. 98-105.
17 This I once accepted as well: W. van der Burg et al. (1989), Toveren met een eitje, Amsterdam:
PPR-Studiestichting; and cf. M. van de Meent-Nutma et al. (1993), Prenatale diagnostiek: De gren
zen verkend, Utrecht: Nederlandse Vereniging voor Obstetrie en Gynaecologie.
18 In Van der Burg (1994), I have argued that this theory does not have an adéquate basis in positive
Dutch health law; here, I am concerned with desirable law.
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6. Two types of value théories
Recently, in Life's Dominion, Ronald Dworkin also proposed a value theory of human
life as the basis for législation concerning abortion and euthanasia. Dworkin's theory
focuses on every individual form of human life as something which has value. An
approach like this may indeed be a way out of the abortion and euthanasia debate,
though I do not think his argument for a growing value of the embryo fully grasps the
intricacies of the problem. There is more to the value of human life than just the fact
that nature and humanity have invested in it. But as a fresh approach to the debate it
offers valuable perspectives.
Dworkin's theory is, nevertheless, still a status theory or, to be more precise, a
variety of the theory of growing protectability. The protective function of law is central,

and indeed it should be central in the topics he discusses - abortion and euthanasia

- because crucial human rights of the pregnant woman and of the patient are in
volved. What I propose here is something différent: not a value theory of the embryo,
but a value theory concerning the treatment of embryos.
Dworkin leans towards an individualist interprétation of values as linked to individ
ual phenomena or entities.23 This theory of value may be useful as a complementary
approach to the value theory I suggest, and it may contribute some of the arguments
that need to be incorporated in such a value theory. (Similarly, elements of the rights
and interests approaches may be partly incorporated.) Dworkin's theory, however,
does not focus on the entities in which value inheres, but on the subjects or commu
nities that adhéré to values. This implies an emphasis on a différent type of values:
values that characterise the life of a person or of a community or society. Because the

focus is on législation, we can even be more specific: the emphasis is on values of
collective processes and groups.
The idea of a value theory is ambiguous. It may refer to (characteristics of) individ
ual entities that have value: human life, an embryo, an animal. It may also refer to
more abstract collective values like freedom, equality or justice, i.e. to 'values that

characterise the legal and political aspirations of a community, in a deep sense'.24
Though I am aware that this may cause misunderstandings, I will refer to these as
individual and collective values, respectively. For the self-image of a political commu
nity and of its members, it is essential that the community upholds certain collective
values and that it expresses this in law. That my society is a démocratie one, in which

23 Though he sometimes also seems to refer to the more collective dimension and especially to the
expressive function of law, cf. the last sentence of Life's Dominion.
24 A.A.G. Peters (1993), Recht als kritische discussie, Amhem: Gouda Quint, p. 268 (my translation)

This content downloaded from
145.5.176.8 on Mon, 24 Jan 2022 14:08:27 UTC
All use subject to https://about.jstor.org/terms

Legislation on Human Embryos 83
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tem of social security, is something that is
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These collective values that characterise a Community may be linked to individual
values, but they partly transcend them. The value of a decent social security system is
connected to the fact that it provides individual Citizens with a decent Standard of
living instead of having them live in poverty and die from starvation. Although this is
the main reason why this system is so valuable, it goes beyond it: it expresses the
type of society we want to be and to which I want to belong.
In addressing the question of how to apply the value theory to the value of respect
for human life, it is useful to introduce a distinction that is central to Dworkin's earlier
books (though it is only implicit in Life's Dominion), namely, the distinction between
concept and conception. All Western societies and their Citizens share the value of
respect for human life: this is a common concept. But opinions diverge as to how this
value should be interpreted precisely and implemented in specific législation. In my
conception of the respect for human life, it is essential that death penalties are not
part of the legal system. Most US Citizens have a différent conception. Even so, différ
ences should not be exaggerated: we all accept that torture or arbitrary exécutions
are in conflict with the value of respect for human life.

It seems to me that, in Western societies, we also share a common concept of

respect for human embryonic life; we even share some minimum idea of its concep
tion. We would be shocked to learn that embryos are fed to the researcher's cat, or
that aborted fetuses are simply dumped in a refuse bin. But our opinions on other
interprétations of the concept would diverge: some think this implies that every instru
mental use of the embryo should be forbidden, whereas others would accept experi
ments even on embryos older than two weeks. Our opinions also diverge on the ques
tion whether we should interpret this respect for human embryonic life as an individual
value, a collective one, or as both. Dworkin only focuses on the individual value, where
as I would hold that the collective value is, at least in a legislative theory, of primary
importance.
This emphasis on collective values (combined with a différent subject) also leads
to quite différent conclusions. In Life's Dominion, Dworkin argues that conceptions of
what it means to respect human life are strongly linked to religious (in a broad sense)
beliefs. Because coerción both with respect to abortion and with respect to euthana
sia would interfère too strongly with essential freedoms - while these interventions
would have to be based on essentially controversial religious beliefs - coerción is not

allowed. All the state or the law is allowed to do (and in fact are obliged to do) is

therefore to promote responsible décision making.
I do not think this argument in the end is really convincing, but anyhow, the case of
embryo research is radically différent. The life of the mother is not involved in such a
dramatic way as in the abortion case. The interests of the researcher or third parties
are not such that we have to regard régulation as a major intrusion on their civil liber
ties. The fact that each conception of respect for the human embryo is necessarily
controversial, is therefore iess problematic than in the abortion case. Even if the gov
ernment would completely prohibit every form of embryo research, some might think

25 R.M. Dworkin (1990), Justice and the Good Life, University of Kansas (Lindley Lecture), develops
the ¡dea that living in a just society is part of the conception of the good life of most people.
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How should we develop législation
guish the values that are involved.
1. the value of respect for human l
its weaker forms (children, peopl
nic State;

2. the value of a humane character of science: the researcher should always take

account of ethical considérations and restrictions;
3. the value of scientific research and of the freedom of research;
4. the value of medical science in helping to relieve human suffering.

The former two values point in the direction of restrictions on actions with human
embryos. The latter two point in the direction of allowing research with embryos. This

clearly indicates the basic tension involved: on the one hand, we should beware of
being too lenient, thus impinging too much on the former two values; on the other
hand, we should leave adéquate room for developments in science and medicine.
The two aspects of the expressive-communicative function lead to two criteria for
législation concerning embryos. The first criterion (based on the expressive aspect) is
that the law should be an adéquate expression of all relevant values. This means not

only that these values should be expressed in the law, but also that when values

conflict, the solution which best does justice to all relevant values is chosen. Substan
tive norms are necessary, either in the Statute itself, or in the form of a developing

'case law' by a review board.
A second criterion (based on the communicative aspect) is that the law should
contain an authoritative formulation of those values, so that it may be a guideline for
all persons involved, and that it adequately structures the discussion on what is per

missible in concrete cases. This implies that the law should institutionalise procé
dures that stimulate and guarantee discussion and décision making in the light of

those substantive norms. In this context, we may think of institutional review procé
dures and committees with a double responsibility. In the first place, these commit
tees should have the explicit responsibility to keep the public discussion going; only in
the second place they have the duty to make concrete décisions in the light of this
discussion. A model like that of the Dutch Advisory Committee on Ethics and Animal
Biotechnology seems to be a good startingpoint.26
The most problematic part of the législation, of course, are the substantive choices
that have to be made. In the last part of this article, I will présent a tentative sketch of

See F.W.A. Brom (1994), 'Het toetsen van ethische bezwaren. De wettelijke regeling van biotech
nologische handelingen bij dieren', in: W. van der Burg en P.C. Ippel (1994), De Siamese tweeling,
Assen: Van Gorcum, pp. 155-172. See also J. Vorstenbosch, F. Brom and L. van Voorthuisen
(1993), 'Government-Interference with the Practice of Genetic Modification of Animais. Ethical
Foundations and Limitations', in: E.K. Hicks (ed.) Science and the Human-Animal Relationship,
Amsterdam: SISWO, pp. 161-168.
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quate: it expresses that various values
one value is considered to be more essential than others, these other values should
not be made subordínate to the first one.

The further élaboration of a 'no, unless' strategy is, admittedly, not simple. A first
step might be to allow non-therapeutic experiments with spare embryos, those that
are left over from in-vitro-fertilisation. A füll prohibition of non-therapeutic experiments

would make the value of respect for embryonic human life absolute at the cost of
competing values; this is the least impinging exception. A second step might be to
prohibit the special création of embryos for research purposes. The special création
of human embryos explicitly for research purposes is the most instrumental attitude

one can take with respect to embryonic human life. Therefore, to create them as

objects of scientific research is too much in conflict with the value of respect for hu
man life, even if one acknowledges that embryonic life need not have the same pro
tection as the life of a human person. A third step might be to draw a line somewhere
for the age until which experimenting with embryos is acceptable. This line, as such,
remains quite arbitrary. Maybe a fourteen day limit is acceptable, maybe a six week
limit. If we take 'having interests' as a criterion, six weeks (or even much later) is

adéquate, because then something like pain becomes possible. If we take individual
identity as a criterion, fourteen days should be chosen, because then there is a dis
tinct individual. Our analysis may thus be supplemented with analyses based on the
other théories. Alhough the value theory should be the primary theory in this field, this

does not mean that we should completely leave aside the other théories.
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There are other Statutes and policies where the expressive-communicative func
tion is primarily important for the 'that', but not for the 'what'. If a government were to

propose to abolish all forms of financial support for the jobless, this would be com
pletely unacceptable for the large majority in Dutch society and, I suspect, in most
Western societies. Our self-image as a civilised society demands that we guarantee a
minimal and, if possible, a decent level of existence to the less privileged members of
society. The legal guarantee of financial support for those without a job is an impor
tant expression of that self-image. But the precise level of this support - no matter
how important this may be for those who dépend on it - cannot be determined solely
on the basis of this symbolic value. The 'that' is essential; the 'how much' is second
ary, and should be determined on the basis of additional arguments.
In Statutes with a strong expressive-communicative funetion, the drawing of lines
often has a quite arbitrary character. Sometimes this may be différent. For a long
time, not only the value of development aid to the Third World as such was uncontro
versial in Dutch political circles, but also the minimum level of 1.0 % of national in
come. Though this percentage as such is arbitrary, due to the history of Dutch politics

it had acquired a strong symbolic value. This symbolic value, once acquired, was a
strong factor of résistance against lowering the level of development aid (though in
the end not sufficiently strong).
If a line itself, for whatever reasons, has acquired such a strong symbolic value,
this may be a good ground for choosing that line. The line may be easier to maintain,
so that the risk of a slippery siope may be effectively countered. It seems that In some
countries restriction of embryo experiments to the first fourteen days has acquired
such a symbolic value. If this is true, even if the original arguments for choosing this
line may not be very convincing to us in our more reflective moments, it may be a
good reason to choose that line.27

Conclusion

The above cannot be more than a tentative sketch of how to develop a ne

approach to the subject of human embryos, based on an analysis of the expres
communicative funetion of législation. The most important point is that such an

27 Perhaps this argument even holds at the supranational level of the Council of Europe. Com
Draft Convention for the Protection of Human Rights and Dignity of the Human Being with
to the Application of Biology and Medicine: Bioethics Convention, Article 15.
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